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SKIN FORMULAS BELONG IN A BOTTLE: NORTH CAROLINA'S DIVERSITY SCHOLARSHIPS ARE UNCONSTITU2
1
TIONAL UNDER GRUTTER & GRATZ
FINANCIAL AID IS THE

NEW

BATTLEFIELD AND

NORTH CAROLINA'S POLICIES ARE RIE FOR A CHALLENGE

The sign reads "cookies for sale: whites and Asians $1, Latinos 50
cents, blacks 25 cents, and Native Americans free." Across the United
States, students are pricing cookies based on a buyer's race in order to
creatively protest affirmative action.3' 4 While organizers claim their
intention is to merely spark debate about the United States Supreme
Court's decision on affirmative action in college admissions; some of
the sales have ended in violence. 5 The University of Colorado, University of California-Berkeley, Indiana University, Southern Methodist
University, Texas A&M and the College of William & Mary are just a
few of the schools where such protests have been held.6 Protestors
may not agree with the Court's decision, but it is unlikely to be overturned due to the doctrine of stare decisis.
Savvy protestors have found a new affirmative action battlefield in
financial aid. The use of bake sales to parody admissions policies may
have sparked the idea to challenge affirmative action in financial aid.
After all, the pricing practices used in the bake sales do illustrate the
effect of minority scholarships, which reduce college costs. Jason Mattera, student president of the College Republicans at Roger Williams
1. 539 U.S. 306 (2003). Note the page numbers of the Grutter decision may
appear to be out of sequence; however, this pagination accurately reflects the
pagination of the original published document.
2. 539 U.S. 244 (2003).
3. Affirmative action is "a set of actions designed to eliminate existing and
continuing discrimination, to remedy lingering effects of past discrimination, and to
create systems and procedures to prevent future discrimination." BLACK'S LAW
DICTIONARY 60 (7th ed. 1999).
4. Jacob Gershman, Bake Sale Used As Challenge To Race-Based Admissions, N.Y.
SUN, Feb. 5, 2004, at 4.
5. Jon Ward, Watchdog Group Ponders College Suits; Schools Closed Protest Bake
Sales, WASH. TIMES, Dec. 12, 2003, at A8.
6. Marcos Mocine-McQueen, Republicans Raise Little Dough, Some Ire Bake Sale at
CU Spurs Race Debate, DENVER POST, Feb. 12, 2004 at B4; Gershman, supra note 4, at
4; Five Decades After 'Brown,' Race Still Education Issue, HousToN CHRON., Dec. 10,
2003, at A34.
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University, recently created a scholarship for whites only.7 The scholarship, Mr. Mattera said, "was intended as a parody of scholarships
available only to minorities."8 Mattera's scholarship has received
nationwide attention. 9 Such attention may propel the issue of affirmative action and student financial aid into the courts.
Neither Grutter v. Bollinger nor Gratz v. Bollinger specifically
addressed the constitutionality of race-based scholarships at postsecondary educational institutions. 10 And no court has considered the
use of race-based scholarships under the framework laid down in
Grutter and Gratz. I1 The result is that some believe the Court's decisions were ambiguous concerning the use of affirmative action in
financial aid.' 2 The ambiguity will likely result in colleges that had
13
not previously used race to award financial aid to do so now.
The University of North Carolina at Chapel Hill is one institution
which announced new plans to recruit minorities by using race-based
7. Elissa Gootman, Scholarship, 'Whites Only,' Roils a Campus, N.Y. TIMES, Feb. 17,
2004, at A17.
8. Id.
9. Id.
10. Id.; Grutter v. Bollinger, 539 U.S. 306 (2003).
11. The cases that have considered race-based financial aid awards did not
consider the constitutionality of race-based awards to achieve a diverse student body.
See Flanagan v. Georgetown Coll., 417 F. Supp. 377, 385 (D.D.C. 1976) (holding a set
aside of scholarship funds for minority students violates Title VI); Podberesky v.
Kirwan, 38 F.3d 147, 153 (4th Cir. 1994) (holding a race-based scholarship to remedy
past discrimination is unconstitutional without evidence of past discrimination). See
also Wash. Legal Found. v. Alexander, 778 F. Supp. 67 (D.D.C. 1991) (dismissing
plaintiffs suit which alleged the United States Department of Education's change from
prohibiting minority scholarships to allowing such scholarships violated Title VI).
Title VI prohibits racial discrimination by colleges and universities that receive federal
funds. 42 U.S.C. § 2000(d) (2003).
12. Sara Hebel, The Michigan Rulings: Court Rulings May Open the Door for More
Use of Race in Student Aid, CHRON. OF HIGHER EDUC., Jul. 4, 2003, at S6, available at
http://chronicle.com/prm/weekly/v49/i43/43sOO601.htm (last accessed Feb. 19,
2004). One of the reasons given for the belief that race-based financial aid awards may
be allowable is that DOE has not revised its policy on the subject since the Grutter and
Gratz decisions. Nondiscrimination in Federally Assisted Programs; Title VI of the
Civil Rights Act of 1964; Notice of Final Policy Guidance; 59 Fed. Reg. 8756-01 (Feb.
23, 1994). United States Department of Education ("DOE") policy allows the use of
race-based financial aid awards to remedy past discrimination and to create diversity.
Id. The policy allows the set aside of funds exclusively for racial minorities if no lesser
intrusive alternative is available and there is no undue burden on those who are
ineligible for the funds as a result of the racial restriction. Id.
13. Hebel, supra note 12.
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scholarships. 1 4 In fact, colleges often view their ability to make racebased financial aid awards as more important in the recruitment of
minority students than in giving special consideration in the admissions process.' 5 This is true because minority students are more likely
to be from low-income families, which makes the cost of attending college a significant factor in their college selection. 1 6 More colleges use
17
race as a factor in decisions about financial aid than admissions.
College administrators indicate that even if minorities are given a plus
factor in admissions decisions, minority students disproportionately
reject such offers without race-based financial aid awards.' 8 Because
of the benefits of using race to achieve a diverse student body, schools
will not be easily swayed to drop their use of race in financial aid decisions until a lawsuit is brought.
Many groups are poised to bring lawsuits that challenge racebased financial aid programs. 19 The Center for Equal Opportunity
(CEO) and the American Civil Rights Institute have filed complaints
against colleges and universities that provide race-based scholarships.2 0 The complaints were filed directly with the schools and forwarded to the United States Department of Education.2 ' It seems
inevitable that this new affirmative action battlefield will reach the
courts. The question is: how will the courts respond? To answer this
question, this Comment examines North Carolina's diversity scholarship initiative.2 2
North Carolina pushes the envelope when it comes to affirmative
action and state funded financial aid; this state currently sets aside
scholarship funds exclusively for Native American students. 23 Yet, An
Act to Modify the Current OperationsAppropriationsAct of 2001 ("Act")
14. Patrick Healy, Some Colleges Must Adjust Procedures, BOSTON GLOBE, June 24,
2003, at Al.
15. Hebel, supra note 12.
16. Id.
17. Id.
18. Nondiscrimination in Federally Assisted Programs; Title VI of the Civil Rights

Act of 1964; Notice of Final Policy Guidance; 59 Fed. Reg. 8756-01.
19. Hebel, supra note 12.
20. Alexis Orenstein, Minority Scholarships Challenged, DAILY PENNSYLVANIAN, Feb.
2, 2004, available at http://www.dailypennsylvanian.com/vnews/display.v/ART/
401dfe740db03.

21. Id.
22. See An Act to Modify the Current Operations Appropriations Act of 2001 and
to Make Other Changes in the Budget Operation of the State, 2002 N.C. SESS. LAWS
126 § 9.4.
23. Id.
Published by Scholarly Repository @ Campbell University School of Law, 2004
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ended 24 years of state-funded scholarships for African-Americans. 2 4
The Act consolidates scholarship programs and requires the funds be
used to promote diversity on college campuses.2 5 The implementation
of the Act by North Carolina universities deceptively gives the appearance that the state has abandoned race in favor of a broader definition
of diversity. Yet, it does set aside funds for Native Americans.2 6 While
requiring North Carolina universities to achieve a politically correct
diversity among students, the Act fails to define diversity.2 7
College administrators filled this gap by creating their own definitions of diversity, which extend beyond race to include a person's religious beliefs, economic status and sexual orientation. 28 An obvious
24. Id. See Leslie Winner, History of Minority Presence Grants (Feb. 1, 2002)
(unpublished document, on file with the office of Vice President and General Counsel
of the University of North Carolina System). The Minority Presence Grant program
was initially funded during the 1979 legislative session in the amount of $300,000 "to
aid the traditionally black institutions in increasing white enrollment and to assist
traditionally white institutions in increasing black enrollment." Staff of North
Carolina General Assembly Legislative Services Office Fiscal Research Division,
Summary of Appropriations and Revenues 1979 General Assembly (Jun. 29, 1979) (on
file with the North Carolina General Assembly Legislative Library). The primary
motivation for the program was a perception that white students were receiving
disparate treatment at predominately African-American campuses. The Revised North
Carolina State Plan for the Further Elimination of Racial Duality in the Public PostSecondary Education Systems, 141 (on file with author and the North Carolina
General Assembly Legislative Library). The average percentage of white students
receiving financial aid at predominantly African-American campuses was 8.8 percent
compared with 12.5 percent at predominantly white campuses. Id. The report to the
legislature noted that "the figure of 8.8% is misleading, however, because one of the
black campuses gave financial assistance (1972-73) to 30% of its white students,
whereas in another black institution no white student received aid." Id.
25. 2002 N.C. SESS. LAws 126, § 9.4(e).
26. Id. at 9.4(h).
27. Id. at 9.4.
28. UNC Campus Scholarships Program (Formerly Minority Presence Grant
Programs) Task Force Report and Recommendations, The University of North
Carolina at Chapel Hill (Jan. 13, 2003) (unpublished document, on file with author)
["UNC-CH Report"]; The University of North Carolina at Asheville Guideline to
Employ Scholarship Financial Aid to Promote Campus Diversity, (May 15, 2003)
(unpublished document, on file with author) ["UNCA Report"]; Letter from Leslie
Chambers Strohm, General Counsel, The University of North Carolina at Chapel Hill,
to Mark S. Williams, President, Center for Higher Education Support Services, Inc.
(Sep. 23, 2003) (on file with author); Proposed Diversity Scholarships Policy,
University of North Carolina at Wilmington (May 7, 2003) (unpublished document,
on file with author) ["UNCW Report"]; Letter from Eileen S. Goldgeir, General
Counsel, The University of North Carolina at Wilmington, to Mark S. Williams,
President, Center for Higher Education Support Services, Inc. (Sep. 15, 2003) (on file
with author); UNC Campus Scholarships Program (Formerly Minority Presence Grant
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problem with such a broad definition of diversity is the potential for
fraud. Student applicants may create fictitious minority groups and/or
make fraudulent claims of religious affiliation and sexual orientation
in an effort to obtain scholarship funds. Worse, state officials are
placed in charge of making comparative decisions about the value of
each minority to a diverse climate. When faced with limited scholarship funds, should the state official fund the student applicant who is
bisexual or the Muslim applicant? This question may not require an
answer since there is evidence that these diversity factors will not be
genuinely considered. 2 9 The state currently'has no method of acquiring such information about a person's religious beliefs or sexual
orientation.3 °
Regardless of how states define diversity, a thorough examination
of the two Michigan cases indicates North Carolina's dual track financial aid system is unconstitutional. 31 Analysis of these United States
Supreme Court decisions make it clear that North Carolina legislation,
which established race-based scholarships, violates the Equal Protection Clause of the Fourteenth Amendment of the United States Constitution. 3 2 Moreover, the Act may hurt African-Americans by reducing
access to higher education and reversing years of progress towards
Programs) Diversity Scholarship Committee Recommendations, Appalachian State
University (unpublished document, on file with author) ["ASU Report"].
29. None of the schools which consider sexual orientation and religious preference
as diversity factors obtain this information on the application for admissions or
scholarship application. The University of North Carolina at Chapel Hill Freshmen
Application for Admission (unpublished document, on file with author) available at
http://www.admissions.unc.edu/apply/UNC-Freshman Application-2004.pdf (last
accessed Sep. 30, 2003) ["UNC-CH Admissions"]; Appalachian State University
Scholarship Opportunities 2003-2004 available at http://www.fpext.appstate.edu/
admissions/forms/scholarshipopportunities-2003.pdf (last accessed Sep. 30, 2003)
["ASU Scholarship"]; Appalachian State University Online Application for Admissions
2004-2005 at http://www.ncmentor.org/applications/University-ofNorthCarolina/
apply.html?application-id=1537 (last accessed Oct. 1, 2003) ["ASU Admissions"]; The
University of North Carolina at Asheville Application for Admissions 2004-2005 at
http://www.unca.edu/admissions/forms/application.pdf (last accessed Oct. 1, 2003)
["UNCA Admissions"].
30. UNC-CH Admissions supra, note 29; ASU Scholarships supra, note 29; ASU
Admissions supra, note 29; UNCA Admissions supra, note 29.
31. Grutter v. Bollinger, 539 U.S. 306 (2003); Gratz v. Bollinger, 539 U.S. 244

(2003).
32. U.S. CONST. AMEND. XIV, § 1; The Equal Protection Clause of the Fourteenth
Amendment provides that "[nlo State shall make or enforce any law which
shall ... deny to any person within its jurisdiction the equal protection of the laws."
Id.; 2002 N.C. SEss. LAWS 126, § 9.4; Grutter, 539 U.S. 306; Gratz, 539 U.S. 244.
Published by Scholarly Repository @ Campbell University School of Law, 2004
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racial desegregation. 33 If these diversity factors are honestly considered, funds will be diverted away from African-Americans and other
racial minorities to recruit "critical masses" '3 4 who represent minority
religious groups, homosexuals and others.
THE MICHIGAN CASES ALLOW THE LIMITED USE OF RACE AND

EXPRESSLY PROHIBIT QUOTAS AND SET ASIDES
35
Grutter v. Bollinger

Barbara Grutter, a white student with a 3.8 undergraduate grade
point average ("GPA") and 161 Law School Admission Test ("LSAT")
score, applied for admission to the University of Michigan Law School
("Law School") in 1996.36 Although she was initially placed on a waiting list, she was later denied admission.3 7
Grutter believed her denial was due to the Law School's affirmative action policies, so she brought a class action lawsuit in 1997
against the university.
She alleged discrimination against her on the
basis of race in violation of both the Equal Protection Clause of the
Fourteenth Amendment 39 and Title VI of the Civil Rights Act of
1964.4°,4 ' Grutter argued her application was rejected because the Law
School used race as a predominant factor in its admissions decisions.4 2
The Law School faculty had adopted an admissions policy which
sought "a mix of students with varying backgrounds and experiences
who will respect and learn from each other. ' 43 This policy required
admissions staff to evaluate the whole person based upon all available
information including a personal statement, letters of recommendation, an essay, undergraduate GPA and LSAT score.4 4 The policy made
clear that even the highest scores did not guarantee admission to the
33. 2002 N.C. SESs. LAWS 126, § 9.4.
34. A critical mass represents numbers such that underrepresented students do
not feel isolated or like spokespersons for their race or group. See Grutter, 539 U.S. at

326.
35. 539 U.S. 306.
36. Id. at 324.

37. Id.
38. Id. at 324-25.
39. U.S. CONST. amend. XIV, § 1.

40. 42 U.S.C. § 2000(d) (2000).
41. Grutter, 539 U.S. at 324.

42. Id.
43. Id. at 323.
44. Id. at 323-24.

http://scholarship.law.campbell.edu/clr/vol26/iss2/4

6

20041

Williams: Skin
Formulas Belong in a Bottle: North Carolina's Diversity Scho
SKIN FORMULAS BELONG IN A BOTTLE

law school, and likewise, the lowest scores did not automatically disqualify an applicant.4 5
Factors such as the enthusiasm of the recommenders, the character of the undergraduate institution, the quality of the applicant's
essay, the difficulty of undergraduate coursework, and the applicant's
potential to contribute to student diversity were all considered in the
selection process. 46 While "the policy [did] not restrict types of diversity eligible for 'substantial weight' in the admissions process," it did
make clear the Law School's longstanding commitment to racial and
ethnic diversity.4 7 In fact, admissions staff ensured that a critical mass
of underrepresented minority students would enroll to achieve the
educational benefits of a diverse student body.4 8 The Law School
defined critical mass as "numbers such that underrepresented minority students do not feel isolated or like spokespersons for their race. ' ' 9
Admissions staff accomplished this task by reviewing daily admissions
reports and giving additional consideration for certain races to achieve
critical mass.5 °
The United States Supreme Court granted certiorari to resolve disagreement among the courts of appeal as to whether diversity is a compelling state interest that can justify the narrowly tailored use of race
in selecting applicants for admission to public universities.5 1 In a 5-4
decision, the Court held that the Law School did have a compelling
interest in attaining a diverse student body. 52 The majority based their
judgment primarily on the plurality opinion in Regents of the Univ. of
Californiav. Bakke 53 which suggested that academic freedom includes
selection of a student body that can contribute most "to the 'robust
45. Id. at 324.
46. Id.
47. Id.
48. Id. at 325.
49. Id. at 326.
50. Id. at 325.
51. Id. at 328. All government imposed racial classifications "must be analyzed by
a reviewing court under strict scrutiny." Adarand Constructors, Inc. v. Pena, 515 U.S.
200, 227 (1995). "This means that such classifications are constitutional only if they
are narrowly tailored to further compelling governmental interests." Grutter, 539 U.S.
at 331. The Fifth Circuit held that racial diversity in higher education is not a
compelling state interest while the Ninth Circuit held diversity could be a compelling
state interest. Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996) (holding diversity is not
a compelling state interest); but see Smith v. Univ. of Wash. Law School, 233 F.3d
1188 (9th Cir. 2000) (holding diversity is a compelling state interest).
52. Grutter, 539 U.S. at 332.
53. 438 U.S. 265 (1978).
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exchange of ideas"' which is a central part of a university's mission.5 4
55
By following Bakke, the Court approved the use of race-conscious
policies to attain a diverse student body. 6
Bakke arose when Allan Bakke, a white male, applied for and was
denied admission to the medical school at the University of California
at Davis. 5 7 The medical school operated a special admissions program

which reserved 16 of 100 seats in the admissions process for minority
students.5 8 Bakke was denied admission in favor of minority students
with GPAs, Medical College Admissions Test scores and admission
benchmark scores significantly lower than Bakke's. 59 The Court was
deeply divided on the issue of whether race could be constitutionally
considered in the admissions decision, so much so that no majority
opinion was reached.6 ° Justice Powell wrote the plurality opinion,
which held the University of California's use of a quota with regard to
race was unconstitutional. 6 1 The plurality suggested the use of race as
a plus factor would be allowable to achieve a diverse student body. 2
The Grutter Court reasoned that Justice Powell's opinion in Bakke
should be followed because universities had acted in reliance upon the
Bakke precedent and because diversity is essential to the Law School's
mission. 63 "Public and private universities across the Nation have
modeled their own admissions programs on Justice Powell's views of
permissible race-conscious policies. '64 The Court considered evidence presented by the Law School and its amici which illustrate substantial educational benefits of diversity, including learning outcomes
54. Grutter, 539 U.S. at 333 (quoting Bakke, 438 U.S. at 312).
55. This article makes a distinction between "race-conscious" and "race-based."
Race-conscious describes an awareness of race whereby race may be one factor in
decision making. Race-based describes decision making based solely upon race or

where the use of race is outcome determinative.
56. Grutter, 539 U.S. at 330.
57. Bakke, 438 U.S. at 276.

58. Id. at 275.
59. Id. at 277.
60. Bakke, 438 U.S. 265. Justices Brennan, White, Marshall, and
concurred with that part of the opinion which reversed the proscription
considerations of race. Chief Justice Burger and Justices Stevens and
dissented with this part of the opinion finding that the use of race
admissions was not allowable. Id.
61. Id. at 289.

Blackmun
against all
Rehnquist
in college

62. Id.
63. Grutter v. Bollinger, 539 U.S. 306, 329 (2003).

64. Id. at 328-29.
http://scholarship.law.campbell.edu/clr/vol26/iss2/4
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and workplace preparedness. 6 5 The Law School successfully demonstrated that "[t]hese benefits are not theoretical, but real." 66 But even
where such presumed benefits do not actually exist, the Court noted
that the institution's "educational judgment that such diversity is
essential to its educational mission is one to which we defer."6 7 This
deference was a major issue upon which the Court split.68 The majority that held such deference did not weaken the strict scrutiny that
racial classifications require, while the dissent noted that strict scrutiny had not been applied.6 9
Having found a compelling government interest, the Court also
found the Law School's admissions policy was narrowly tailored to
achieve diversity. 70 To be narrowly tailored, the Court explained that
"a race-conscious admissions program cannot use a quota system. "71
A quota system reserves a fixed number or proportion of opportunities
exclusively for certain minority groups.7 2 The Court quoted Bakke
with approval noting that universities "cannot 'insulate each category
of applicants with certain desired qualifications from competition with
all other applicants.' "73 It may only consider race as a plus factor and
must not shield any individual from comparison with other candidates
for admission.7 4
Thus, Grutter demonstrates that a diverse student body can be a
valid compelling state interest. 75 The Law School's policy exemplifies
the narrowly tailored approach required because of its holistic, flexible, and non-mechanical selection method, which did not establish
76
quotas or a two-track system, making race outcome determinative.
65. Id. at 333. More than 80 Amicus briefs were filed in this case. Amici included
the American Bar Association, American Civil Liberties Union, Harvard University,
MTV Networks, NAACP Legal Defense & Educational Fund, Representative Richard
Gephardt, Senator Thomas Daschle and the University of North Carolina School of
Law. See Amicus Briefs Filed with the U.S. Supreme Court in Grutter v. Bollinger (Law
School Lawsuit) at http://www.umich.edu/-urel/admissions/legal/gruamicus-ussc/
summary.html.
66. Grutter, 539 U.S. at 333-34.
67. Id. at 332.
68. Id. at 332, 364 (Rehnquist, CJ., dissenting), 370 (Kennedy, J., dissenting), 346
(Thomas, J., dissenting).
69. Id.
70. Id. at 342.
71. Id. at 336.
72. Id.
73. Id. (quoting Bakke, 438 U.S. at 315).
74. Id.
75. Id. at 332.
76. Id. at 336.
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Gratz v. Bollinger7 7
When Jennifer Gratz and Patrick Hamacher, both white candidates, applied for admission to the University of Michigan ("UOM"),
they were denied entry - even though UOM had determined they were
qualified to attend. 78 Gratz and Hamacher filed a class-action lawsuit
against UOM alleging violation of the Equal Protection Clause of the
Fourteenth Amendment 7 9 and violation of the Civil Rights Act of
1964.80,81

UOM considered African-Americans, Hispanics, and Native Americans to be underrepresented minorities.8 2 It utilized written guidelines that gave preference to minority students during admission
application evaluations. 8 3 Although the guidelines changed a number
of times from 1995 through 2000, the guidelines essentially required
that racial minorities automatically be given extra points in the admissions evaluation process. 4 This resulted in the
admission of virtually
85
every minimally qualified minority applicant.
UOM argued it had a compelling government interest - the educational benefits resulting from a diverse student body - in considering
race as a factor in its admissions decisions.8 6 It also argued its program was narrowly tailored to achieve that interest.8 7 The Court again
followed Bakke in accepting that diversity could be a valid compelling
state interest, but rejected UOM's approach because it was not narrowly tailored.8 8 The Court found UOM's policy did not provide the
holistic and individualized consideration required to be narrowly tailored.8 9 "Instead of considering how the differing backgrounds, experiences, and characteristics" of students might benefit the University,
UOM simply awarded extra points to racial minorities because of their
race. 90 In effect, UOM's mechanical distribution of additional points
to every single underrepresented minority applicant made race a deci77. 539 U.S. 244 (2003).
78. Id. at 270.
79. U.S. CONST. amend. XIV, § 1.

80. 42 U.S.C. § 2000(d) (2000).
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.

Gratz, 539 U.S. at 271.
Id. at 270.
Id. at 271.
Id. at 271-73.
Id. at 282.
Id. at 273.
Id.
Id. at 282-84.
Id. at 282.
Id. at 283.
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sive factor in the admissions decision.9" The Court found this
mechanical approach in direct opposition to the allowable approach
92
identified in Bakke.
UOM defended its mechanical approach by arguing that the large
volume of admissions applications made it impossible to implement
the type of individualized review process the Court upheld as constitutional in Grutter.9 3 But the Court found this rationale unacceptable to
justify the means employed, noting that "the fact that the implementation of a program capable of providing individualized consideration
might present administrative challenges does not render constitutional
94
an otherwise problematic system."

Gratz shows that while diversity may be a compelling government
interest, race-based systems cannot be narrowly tailored. 95 Grutter, in
contrast, recognizes that a race-conscious system may be narrowly tailored. 96 Gratz may foreclose the use of a computerized admissions
process as violative of the prohibition on mechanical systems which
97
fail to provide individualized consideration.
Discussion of the Michigan Cases
These cases together provide clear guidelines for evaluating the
permissible use of race in higher education policies. Race-based systems are unconstitutional but race-conscious systems may be permissible. 98 Since any race-conscious policy must be supported by a
compelling government interest, universities must first define that
interest. 99 In Grutter, the faculty developed an admissions policy
requiring diversity.10 0 The Court found it significant that the university considered diversity essential to its academic mission and deferred
to the university's determination on this point.' 1 In doing so, the
Court followed Bakke's recognition of a First Amendment constitutional dimension of academic freedom. 10 2 Justices Rehnquist, Kennedy, and Thomas argued in their dissents that colleges and
91.
92.
93.
94.
95.
96.
97.
98.
99.
100.
101.
102.

Id. at 282.
Id.
Id. at 284.
Id.
Id. at 282-84.
Grutter v. Bollinger, 539 U.S. 306, 342 (2003).
Gratz, 539 U.S. at 284.
Id. at 282-84; Grutter, 539 U.S. at 342.
Grutter, 539 U.S. at 331-32.
Id. at 323.
Id. at 332.
Grutter, 539 U.S. at 329.
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universities should not be given such deference.1 0 3 They argued that
by affording such deference, the Court was not applying strict scrutiny."' The Grutter majority and Bakke plurality, however, defer to
the faculty's judgment about the educational value of diversity.10 5 This
provides support for the belief that race-conscious academic policies
may have more protection if developed or endorsed by the faculty.
Therefore, institutions that utilize race-conscious policies should
clearly establish the purpose and goals of such policies. Gratz does
not indicate whether the faculty created or approved the diversity policy. 10 6 Its focus is on the requirement that race-conscious policies
10 7
must also be narrowly tailored.
The policies and practices by the Law School reviewed in Grutter
were permissible whereas the policies and practices by the UOM program reviewed in Gratz were not. 10 8 The Law School collected a significant amount of information, including a personal statement, letters of
recommendation and an essay which were used to make admissions
decisions. 10 9 The Law School considered all of these factors in making
its decision while UOM simply awarded extra points to candidates
because they were minorities." 0 To consider race, the Court requires
it be judged as merely one factor among several."' The difference in
these two cases is that the Law School employed a holistic evaluation
of candidates for admission while UOM used an automated approach
with the effect that race was outcome determinative. The Court
expressly rejected UOM's argument that a holistic approach is unworkable and that a mechanical approach is necessary with a large volume
of applicants." 1 2 This suggests that it may be impossible for a university to employ an automated computer system to accomplish a raceconscious policy.'"
103. Id. at 332, 364 (Rehnquist, CJ., dissenting), 370 (Kennedy, J., dissenting), 346
(Thomas, J., dissenting).
104. Id.
105. Id.; Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 313 (1978).
106. Gratz v. Bollinger, 539 U.S. 244 (2003).
107. Id.
108. Id. at 282-84 (holding the race-conscious admissions policies were not
narrowly tailored); Grutter, 539 U.S. at 342 (holding the race-conscious admissions
policies were narrowly tailored).
109. Grutter, 539 U.S. at 323.
110. Id. at 323; Gratz, 539 U.S. at 271-73.
111. Grutter, 539 U.S. at 336.
112. Gratz, 539 U.S. at 284.
113. Gratz finds unacceptable any system which fails to provide individualized
consideration. Gratz, 539 U.S. at 284. While a computer could be programmed to
consider race as merely one factor among many, it seems that would involve assigning
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147

The Court also expressly rejects quotas and dual track systems
where applicants compete for different seats. 11 4 It is unacceptable to
reserve a fixed number or proportion of opportunities exclusively for
certain minority groups." l5 "[A] race-conscious admissions program
cannot use a quota system - it cannot 'insulate each category of applicants with certain desired qualifications from competition with all
other applicants.'"116 The policies and practices in Gratz had this
effect and were found to be impermissible." 7
Therefore, the hallmark of an acceptable race-conscious policy in
higher education includes: 1) clear goals and objectives approved by
the faculty; 2) a process that considers the whole student and their
ability to promote the goals and objectives of the university; 3) inclusion of all racial groups for consideration; and 4) a genuine process." 8
A genuine process is one which utilizes a holistic approach. 1 9 It is not
one that uses mechanical or computerized systems that gives diversity
factors a decisive quality. 120 A genuine process produces effects which
cannot be directly linked to race-based decisions. 1 2 1 While the Court
did not address these issues in the context of student financial aid,
12 2
these factors should be equally applicable to scholarships.
NORTH CAROLINA'S MUDDLED HISTORY WITH DIVERSITY SCHOLARSHIPS:
FROM EXCLUSIVELY WHITE TO SET ASIDES FOR
NATIVE AMERICANS

North Carolina's diversity scholarships were initially established
to help white students studying at predominantly African-American
public universities but are now used in part to guarantee funds for
points for the value of race as a variable. The assignment of points would negate the
"plus factor" concept approved in Grutter and turn it into a race-based decision found
impermissible in Gratz. Id; Grutter, 539 U.S. at 336. It seems nearly impossible to
program a computer system using currently available technologies to perform a
qualitative assessment of the whole person - the only methodology approved by the
Court. Grutter, 539 U.S. at 336.
114. Grutter, 539 U.S. at 336.
115. Id. at 336.
116. Id. (quoting Bakke, 438 U.S. at 315).
117. Gratz, 539 U.S. at 244.
118. See generally Grutter, 539 U.S. at 322.
119. Id.

120. Gratz, 539 U.S. at 278 (O'Connor, J., concurring).
121. See Grutter, 539 U.S. at 322.
122. See generally Grutter v. Bollinger, 539 U.S. 306 (2003); Gratz v. Bollinger, 539
U.S. 244 (2003).
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Native Americans.1 23 These funds were also used to promote racial
integration when the state was forced to comply with Title VI of the
Civil Rights Act of 1964.124,125 Title VI provides in part that "[n]o person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any program or activity receiving
' 126

Federal financial assistance."

In 1970, North Carolina was operating a racially segregated
higher education system in violation of Title VI.127,128 The U.S.
Department of Health, Education, and Welfare ("HEW") 1 29 requested
North Carolina submit a desegregation plan in 1970, but the state
failed to do so.1 3 0 A group of private plaintiffs brought an action

and injunctive relief to enforce the
against HEW seeking declaratory
3
1
VI.1
Title
under
requirements
After HEW was ordered to commence enforcement proceedings,13 2 the court of appeals granted a 120-day extension for states to
submit their desegregation plans.' 3 3 North Carolina filed a plan that
the court considered unacceptable. 1 3 4 North Carolina was ordered to
123. The Revised North Carolina State Plan for the Further Elimination of Racial
Duality in the Public Post-Secondary Education Systems, supra note 24, at 141. See
also An Act to Modify the Current Operations Appropriations Act of 2001 and to Make
Other Changes in the Budget Operation of the State, 2002 N.C. SEss. LAws 126,
§ 9.4(h).
124. 42 U.S.C. § 2000(d) (2000).
125. The Revised North Carolina State Plan for the Further Elimination of Racial
Duality in the Public Post-Secondary Education Systems, supra note 24, at 141.
126. 42 U.S.C. § 2000(d).
127. Id.
128. Adams v. Richardson, 351 F. Supp. 636, 637-38 (D.D.C. 1972).
129. The functions of the U.S. Department of Health, Education, and Welfare were
transferred to the Department of Education and the Department of Health and Human
Services in 1980. See 20 U.S.C. §§ 3441, 3508 (1979). The use of HEW in this article
may refer to this agency and its successor, the United States Department of Education.
130. Adams v. Richardson, 356 F. Supp. 92, 94 (D.D.C. 1973).
131. Adams, 351 F. Supp. at 637.
132. Adams, 356 F. Supp. at 94.
133. Adams v. Richardson, 480 F.2d 1159, 1165 (D.C. Cir. 1973).
134. Adams v. Califano, 430 F. Supp. 118, 119 (D.D.C. 1977). The court found that
the plans submitted by North Carolina failed to meet the requirements specified by
HEW in a letter to the state. Id. The court noted the criteria included "specific
commitments for change and in particular as concerns the desegregation of student
bodies, of faculties, the enhancement of Black institutions long disadvantaged by
discriminatory treatment, and desegregation of the governance of higher education
systems." Id. at 120.
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resubmit a plan, 135 but it failed to do 50.136 HEW then filed an administrative action in 1979 against the University of North Carolina System ("UNC"), which alleged violations of the Equal Protection Clause
of the Fourteenth Amendment and Title VI. 13 7 UNC then filed an
action to enjoin HEW's noticed administrative proceeding, the termination of federal financial assistance, deferral of federal financial
assistance during the pending administrative proceedings and enforce13
ment of HEW's revised criteria for desegregation.
The court denied UNC's request for injunctive relief in all areas
except deferral of federal financial assistance. 139 After an administrative hearing in which more than 15,000 pages of testimony were
presented, North Carolina entered into a Consent Decree with
HEW. 140 The decree required UNC to "engage in extensive informational and student recruitment activities designed to . . . promote
increased minority presence enrollments."' 14 1 It also required, as part
of UNC's recruitment activities, that the system continue a Minority
Presence Grant Program ("MPGP") to help recruit racial minorities.14 2
The decree further required that North Carolina continue its desegregation activities including the MPGP until December 31, 1986.143
After the Consent Decree expired, the North Carolina State Legislature continued to fund MPGP and maintained most of the efforts
previously required under the decree.' 4 4 In 1994, the North Carolina
State Legislature expanded the MPGP to include other underrepresented groups' 45 and created a second race-based program, the
Incentive Scholarship Program for Native Americans ("ISGPNA"). 1 46
UNC implemented the legislative mandate to expand the MPGP by cre135. Id.at 121.
136. N.C. v. Dep't of Educ., 480 F. Supp. 929, 932 (E.D.N.C. 1979).
137. Consent Decree at 1; N.C. v. Dep't of Educ., 480 F. Supp. 929, 931-32
(E.D.N.C. 1979); In re N.C. & Bd. of Governors, ED No. 79-VI-1, HUD No. 79-4 (filed
Mar. 29, 1979).
138. N.C. v. Dep't of Educ., 480 F. Supp. at 937.
139. Id. at 938.
140. Consefit Decree at 1.
141. Id. at 9.
142. Id. at 20.
143. Id. at 8.
144. See Winner supra note 24.
145. An Act to Modify the Current Operations Appropriations Act of 1993, to Make
Appropriations for Capital Improvements for the 1994-95 Fiscal Year, and to Make
Other Changes in the Budget Operation of the State, 1994 N.C. SEss. LAws 769
§ 17.3A.
146. Id.
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ating a third race-based program, Minority Presence Grant 11.147 This
Native Americans and Hispanics to attend any
program was for Asians,
48
UNC institution.

1

Effective July 1, 2003, these race-based scholarship programs
along with other state scholarships were combined based in part upon
the recommendation of the North Carolina State Education Assistance
Authority ("NCSEAA").

1 49 , 150

The act consolidating these programs

requires that students who were awarded scholarships under the old
15 1
programs continue to receive funds which were obligated to them.
It also mandates continued funding to promote diversity, providing:
Unless a campus has determined that it has sufficient diversity in its
undergraduate student population to provide the educational benefits
of diversity, the campus shall use at least the portion of these funds
that previously provided Minority Presence Grants for undergraduates
to promote diversity within the undergraduate student body of the
and laws of the
campus to the extent permitted by the constitution
15 2
State of North Carolina and of the United States.
The act also expressly mandates continued funding for Native
American students at prior year funding levels.' 5 3 If these funds are
54
not fully expended during the fiscal year, they revert to the state.'
Moreover, the act requires the Board of Trustees of each UNC institution to define goals and guidelines for using these consolidated
funds. 1 55 UNC's sixteen campuses are presently in varying stages of
147. See Winner, supra note 24.
148. Id.
149. 2002 N.C. SEss. LAws 126, § 9.4(a).
150. Memorandum from Steven Brooks, Executive Director, North Carolina State
Education Assistance Authority, to Dr. Gretchen Bataille, Senior Vice President and
Vice President for Academic Affairs, The University of North Carolina (Oct. 18, 2000)
(on file with author). At consolidation, annual available funding for these programs
was $745,200 for the Incentive Scholarship Grant Program for Native Americans
(ISGPNA), $1,140,000 for Minority Presence Grant I, $150,000 for Minority Presence
Grant II, and $360,000 for minority presence grants to students in doctoral programs.
These funds along with funds from non race-based scholarships total nearly $7.5
million. Id.
151. 2002 N.C. SEss. LAws 126, § 9.4(b).
152. Id. at § 9.4(e).
153. Id. at § 9.4(h).
154. E-mail from Elizabeth V. McDuffie, Director, Grants Training and Outreach,
North Carolina State Education Assistance Authority, to Mark S. Williams (Feb. 26,

2004) (on file with author).
155. 2002 N.C. SEss. LAws 126, § 9.4(e).
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formulating their plans to comply with this legislation.' 5 6 The plans of
four of the sixteen UNC schools are discussed below.
The University of North Carolina at Chapel Hill ("UNC-CH") has
developed guidelines which have been approved by the Office of the
President.15 7 These guidelines note that "[flactors that contribute to
diversity include, without limitation: age, economic circumstances,
ethnic identification, family educational attainment, disability, gender,
geographic origin, maturity, race, religion, sexual orientation, social
position, and veteran status."'15 8 UNC-CH plans to rely primarily on
exceptional financial need as the criterion for making awards, but,
when necessary to comply with state law, will consider diversity factors.'1 9 The University of North Carolina at Asheville ("UNCA") has

followed UNC-CH's definition of diversity and plans to award scholar160
ships in an identical manner.
Similarly, Appalachian State University ("ASU") defines diversity
like UNC-CH and UNCA. At ASU, "[dliversity means difference. It is
inclusive, not exclusive. It embraces but is not limited to race, ethnicity, gender, sexual orientation, socio-economic class, age, geographic
location, national origin, religious beliefs, and physical abilities.' 16 1
Yet despite this broad definition, ASU's plans to award diversity scholarships indicate financial need will be the primary criterion. 1 62 However, ASU's general counsel contradicts the proposed policy by noting
financial need is not the primary criterion but merely "one of several
race-neutral criteria used by university officials in evaluation of each
application."' 6 3 Such inconsistent statements taken together suggest
ASU has not clearly formulated its plan.
In contrast to the plans of UNC-CH, UNCA, and ASU, the University of North Carolina at Wilmington ("UNCW") has defined diversity
156. See UNC-CH Report, supra note 28; UNCA Report, supra note 28; Strohm,
supra note 28; UNCW Report, supra note 28; Goldgeir, supra note 28; ASU Report,
supra note 28; E-mail from William M. Steimer, General Counsel, The University of
North Carolina at Charlotte, to Mark S. Williams, President, Center for Higher
Education Support Services, Inc. (Sept. 9, 2003) (on file with author).
157. Letter from Molly Corbett Broad, President, The University of North Carolina,
to James C. Moeser, Chancellor, The University of North Carolina at Chapel Hill (Apr.
24, 2003) (on file with author).
158. UNC-CH Report, supra note 28.
159. Id.
160. UNCA Report, supra note 28.
161. ASU Report, supra note 28.
162. Id.
163. E-mail from Dayton T. Cole, University Attorney, Appalachian State University,
to Mark S. Williams, President, Center for Higher Education Support Services, Inc.

(Oct. 1, 2003) (on file with author).
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more narrowly as "the representation of populations shaped by histori-

cal circumstances and by cultural identities, or a combination of the
tWO'

1 64

and by socio-economics.16.5 UNCW will award diversity schol-

arships based upon census data, which indicates under-representation
of North Carolina cultural populations, and to students from families
1 66
with incomes below the average family income in North Carolina.
Since the only applicable census data are racial statistics, it appears
UNCW has in effect defined diversity in terms of racial categories and
financial need.
So having lost its legal battle against HEW resisting desegregation
at the sixteen public universities, North Carolina expanded a scholarship program restricted to white students to encourage racial minorities to attend predominantly white schools.' 6 7 North Carolina
continued and expanded this program after its obligations under the
Consent Decree had expired, only to abandon the program entirely in
2002, in favor of exclusive funding for Native Americans and the gen168
eral concept of diversity.
UNC's

DESEGREGATION EFFORTS WERE UNSUCCESSFUL BUT LINGERING
EFFECTS ARE INSUFFICIENT STANDING ALONE TO

JUSTIFY THE ACT

16 9

After thirty years of effort, UNC remains racially segregated. African-American students represented only 3.1 percent of students
enrolled in UNC's eleven historically white colleges and universities
("HWCU") in 1972.170 Between 1972 and 2001, the percentage had
grown to 10.7 percent. 17 1 However, when considering UNC's total
enrollment - including students who attend UNC's historically black
164. UNCW Report, supra note 28.
165. Id.
166. Id.
167. The Revised North Carolina State Plan for the Further Elimination of Racial
Duality in the Public Post-Secondary Education Systems, supra note 24, at 141;
Consent Decree at 1; N.C. v. Dep't of Educ., 480 F. Supp. 929, 931-32 (E.D.N.C. 1979);
In re N.C. & Bd. of Governors, ED No. 79-VI-1, HUD No. 79-4 (filed Mar. 29, 1979).
168. An Act to Modify the Current Operations Appropriations Act of 1993, to Make
Appropriations for Capital Improvements for the 1994-95 Fiscal Year, and to Make

Other Changes in the Budget Operation of the State, 1994 N.C. SEss.

LAws

769,

§ 17.3A; An Act to Modify the Current Operations Appropriations Act of 2001 and to
Make Other Changes in the Budget Operation of the State, 2002 N.C. SESS. LAWS 126,

§ 9.4.
169. 2002 N.C. SESS.

LAWS

126, § 9.4.

170. Consent Decree, Appendix I § 11I(a) at 2, North Carolina (No. 79-217-VIV-5).
171. The University of North Carolina, Statistical Abstract of Higher Education in
North Carolina, 2001-02 40 (2002).
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colleges and universities (HBCU) - African-American student representation has increased from 16.4 percent' 7 2 in 1972 to only 20.8 percent in 2001.173 The graph below shows UNC's progress for this time
period.
Representation of African-Americans in UNC System Schools
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%of Affican-Americas at all UNC Schools

174

172. Consent Decree, Appendix I § II 1(a)(2) at 2.
173. The University of North Carolina, Statistical Abstract of Higher Education in
North Carolina, 2001-02 40.
174. The University of North Carolina, Statistical Abstract of Higher Education in
North Carolina, 2001-02 40 tbl.19; The University of North Carolina, Statistical
Abstract of Higher Education in North Carolina, 2000-01 40 tbl.19 (2001); The
University of North Carolina, Statistical Abstract of Higher Education in North
Carolina, 1999-00 tbl.28 (2000); The University of North Carolina, Statistical Abstract
of Higher Education in North Carolina, 1998-99 tbl.28 (1999); The University of
North Carolina, Statistical Abstract of Higher Education in North Carolina, 1997-98
tbl.28 (1998); The University of North Carolina, Statistical Abstract of Higher
Education in North Carolina, 1996-97 tbl.28 (1997); The University of North Carolina,
Statistical Abstract of Higher Education in North Carolina, 1995-96 tbl.28 (1996); The
University of North Carolina, Statistical Abstract of Higher Education in North
Carolina, 1994-95 tbl.28 (1995); The University of North Carolina, Statistical Abstract
of Higher Education in North Carolina, 1993-94 tbl.28 (1994); The University of
North Carolina, Statistical Abstract of Higher Education in North Carolina, 1992-93
42 tbl.28 (1993); The University of North Carolina, Statistical Abstract of Higher
Education in North Carolina, 1991-92 42 tbl.28 (1992); The University of North
Carolina, Statistical Abstract of Higher Education in North Carolina, 1990-91 42 tbl.28
(1991); The University of North Carolina, Statistical Abstract of Higher Education in
North Carolina, 1989-90 45 tbl.28 (1990); The University of North Carolina,
Statistical Abstract of Higher Education in North Carolina, 1988-89 45 tbl.28 (1989);
The University of North Carolina, Statistical Abstract of Higher Education in North
Carolina, 1987-88 45 tbl.28 (1988); Consent Decree Appendix I § 11 l(a) at 2.
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According to the 2000 United States Census, 21.6 percent of
North Carolina residents are black. 1 75 While the percentage of African-American students in UNC (20.8%) is proportionate to the percentage of blacks living in North Carolina, African-American students
remain underrepresented at eleven HWCUs where they represent only
10.7 percent of the student population. This under-representation is
exaggerated at four UNC institutions. Only 2.9 percent of the student
population is African-American at UNCA, 3.3 percent at ASU, 4.7 per1 76
cent at UNCW and 4.8 percent at Western Carolina University.
Hispanics are also underrepresented at UNC. According to the
2000 United States Census, 1.2 percent of North Carolinians are Amer1 77
ican Indian, 1.4 percent are Asian and 4.7 percent are Hispanic.
UNC student enrollment includes 1.1 percent Native American, 2.9
percent Asian and 1.5 percent Hispanic. 1 78 When comparing UNC
enrollment with state population by race, Native Americans appear to
have achieved parity, Asians appear to be more represented at UNC
than in the general state population, and Hispanics appear to be significantly underrepresented in UNC.
Like the disparities for African-Americans noted above, the data
for Native Americans demonstrate significant enrollment variations by
school. Nearly half of all Native Americans (45.3%) enrolled in UNC
attend one institution, The University of North Carolina at Pembroke
("UNCP").' 7 9 Nearly one-fourth of the students at UNCP are Native
Americans.' 8 0 Only 0.6 percent of students are Native Americans in
the other fifteen UNC institutions.' 8 ' Significant variation in enrollment patterns of Hispanic students also exists by school. For example,
3.89 percent of Fayetteville State University's students are Hispanic,
while Hispanic enrollment makes up 0.85 percent or less of the enroll18 2
ment at six of the sixteen UNC schools.
175. U.S. Census Bureau, North Carolina QuickFacts From the US Census Bureau
available at http://quickfacts.census.gov/qfd/states/37000.html (last accessed Sept. 2,

2003).
176. The University of North Carolina, Statistical Abstract of Higher Education in
North Carolina, 2001-02 40 tbl.19.
177. U.S. Census Bureau, North Carolina QuickFacts From the US Census Bureau
available at http://quickfacts.census.gov/qfd/states/37000.html (last accessed Sept. 2,
2003).
178. The University of North Carolina, Statistical Abstract of Higher Education in
North Carolina, 2001-02 40 tbl.19.
179. Id.
180. Id.
181. Id.
182. Id.
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Despite UNC's claim "[i]t is clear that the constituent institutions
of the University are not racially segregated," 11 3 the facts suggest
UNC's court approved desegregation plan had minimal impact. Some
UNC schools have a lower percentage of racial minorities enrolled now
than the UNC system average in 1972.184 North Carolina's elimination
of the Minority Presence Grant Program, which provided funds for
African-Americans to attend HWCUs and whites to attend HBCUs,
may negatively impact the little progress which had been made.'8 5
The state's failure to make genuine progress toward desegregation
could provide a constitutional justification for the Act. Grutter and
8 6
Gratz considered the use of race to achieve a diverse student body.'
Other cases have recognized that race may be used to remedy the
effects of past discrimination.'8 7 To base the state's interest on remedying the effects of past discrimination, the state must show a "strong
basis in evidence for its conclusion that remedial action was necessary,"1 8 and the remedial measure must be narrowly tailored to meet
the remedial goal.18 9 North Carolina could argue the Act is constitutional given the state's history of dejure segregation and by presenting
evidence of the lingering effects of past discrimination. But it is
unlikely North Carolina could meet the burden required to make this
argument. Only one case has considered the use of race-based scholarships to remedy past discrimination and it found the program unconstitutional because the university failed to prove a linkage between the
current discriminatory effects and past discrimination.' 90 The North
Carolina Legislature did not make findings of past discrimination as a
183. Board of Governors Meeting, The University of North Carolina, app. C C-5
(Feb. 9, 2001) (on file with author).
184. Consent Decree at 1; N.C. v. Dep't of Educ., 480 F. Supp. 929, 932 (E.D.N.C.
1979); The University of North Carolina, Statistical Abstract of Higher Education in
North Carolina, 2001-02 40 tbl.19.
185. See generally An Act to Modify the Current Operations Appropriations Act of
2001 and to Make Other Changes in the Budget Operation of the State, 2002 N.C.
SESS. LAWS 126, § 9.4.(a).
186. Grutter v. Bollinger, 539 U.S. 306, 333-34 (2003); Gratz v. Bollinger, 539 U.S.
244, 273 (2003).
187. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 302 (1978); Swann v.
Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 28 (1971).
188. Richmond v. J. A. Croson Co., 488 U.S. 469, 500 (1989) (quoting Wygant v.
Jackson Bd. of Educ., 476 U.S. 267, 279 (1986)).
189. Wygant, 476 U.S. at 280.
190. Podberesky v. Kirwan, 38 F.3d 147, 154 (4th Cir. 1994) (holding a race-based
scholarship to remedy past discrimination is unconstitutional without evidence of
past discrimination).
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justification for the Act 9 ' and UNC President Broad has stated her
belief that the system is no longer segregated. 1 92 Under the proximate
cause requirements applied by the Fourth Circuit, North Carolina has
no basis for justifying its race-based program as a remedial measure to
correct past discrimination.

1 93

DISCUSSION

Since UNC was operating under the court ordered Consent
Decree, its diversity scholarships which were awarded solely on the
basis of race were lawful.' 9 4 After the Consent Decree expired in 1986,
however, North Carolina's program as analyzed under Bakke (decided
in 1978) was unconstitutional. 195 The state had created a separate
pool of funds which were restricted and exclusively race-based.
Despite this, the state established the Minority Presence Grant II Program and expanded its use of race-based scholarships. In fairness, the
Bakke' 9 6 decision was a plurality opinion which resulted in a split
among the federal circuits as to the law. 1 9 7 Grutter and Gratz make it
clear, however, that such programs are now unconstitutional. 198
The Act fails to meet the requirement that the selection process
include a holistic review of the student applicant including their ability
to promote the goals and objectives of the university.' 99 It also fails to
ensure a selection process which includes all racial groups for consideration making race a mere plus factor as opposed to outcome determinative. 2° ° The Act establishes specific spending targets for Native
191. An Act to Modify the Current Operations Appropriations Act of 2001 and to
Make Other Changes in the Budget Operation of the State, 2002 N.C. SESS. LAws 126,

§ 9.4.
192. Jeffrey Rosen, Reaffirmative Action, TRUSTEESHIP, The Association of Governing
Boards of Universities and Colleges, Jul.-Aug. 2003, at 9. See also Board of Governors
Meeting, supra note 183.
193. Podberesky, 38 F.3d at 154.
194. Consent Decree at 1; N.C. v. Dep't of Educ., 480 F. Supp. 929, 932 (E.D.N.C.
1979); The University of North Carolina, Statistical Abstract of Higher Education in
North Carolina, 2001-02 40 tbl.19.
195. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265 (1978).
196. Id.
197. Grutter, 539 U.S. at 328; Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996)
(holding diversity is not a compelling state interest); but see Smith v. Univ. of Wash.
Law School, 233 F.3d 1188 (9th Cir. 2000) (holding diversity is a compelling state
interest).
198. Grutter, 539 U.S. at 336; Gratz v. Bollinger, 539 U.S. 244, 282 (2003).
199. Grutter, 539 U.S. at 336.
200. Id.
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Americans.201 It is unconstitutional because it establishes a separate
pool of funds for which only Native Americans can compete. 20 2 A
quota system is one which reserves a fixed number or proportion of
opportunities exclusively for certain minority groups. 20 3 The Act's
quota system insulates Native Americans from competition with all
other applicants 20 4 making race the decisive factor for $745,200 (about
10% of the total consolidated funds) awarded annually to Native Americans. 20 5 This 10 percent set aside for Native Americans is no different
than the 16 percent set aside (16 of 100 seats reserved) for minority
applicants, found unconstitutional in Bakke.2 °6
The Act also requires that scholarships be awarded to achieve
diversity among the undergraduate student population of North Carolina's public universities to the extent permitted by the constitution
and laws of the State of North Carolina and of the United States.20 7
Since this part of the Act is contingent upon the constitutionality of the
provision, it does not appear to be facially unconstitutional. All racial
classifications imposed by government, however, must be analyzed
under strict scrutiny.

20 8

Strict scrutiny requires the state show a compelling government
interest and that its policy be narrowly tailored to achieve this objective. 20 9 Grutter and Gratz establish that a state can have a compelling
government interest in promoting educational diversity.
All four
institutional implementation plans discussed clearly articulate the
institution's belief that diversity is essential to their mission. 2 11 The
Court will defer to the educational institution on this issue.2 1 2 However, Gratz shows that the Court will closely scrutinize whether the
policy is narrowly tailored.2 1 3
201. An Act to Modify the Current Operations Appropriations Act of 2001 and to
Make Other Changes in the Budget Operation of the State, 2002 N.C. SEss. LAws 126,

§ 9.4(h).
202. Id.
203. Grutter, 539 U.S. at 336.
204. Id.
205. See Brooks, supra note 150.
206. Bakke, 438 U.S. at 319.
207. 2002 N.C. SEss. LAws 126, § 9.4(e).
208. Grutter, 539 U.S. at 321.
209. Id.
210. Id. at 332; Gratz v. Bollinger, 539 U.S. 244, 282-84 (2003).
211. UNC-CH Report, supra note 28; UNCA Report, supra note 28; Strohm, supra
note 28; UNCW Report, supra note 28; Goldgeir, supra note 28; ASU Report, supra
note 28; Steimer, supra note 156.
212. Grutter, 539 U.S. at 332.
213. Gratz, 539 U.S. at 274.
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Upon examination of the implementation of this provision by four
state universities, it can be shown that all have plans to award scholarships based in part upon race.2 14 Use of race as one factor in consideration of applicants is permissible under the Court's decision in
Grutter.2 15 However, the establishment of a dual track system is
impermissible.2 16 Some implementation plans suggest North Carolina
state universities have established separate pools of funds for "diversity scholarships" from the consolidated funds.2 1 7 Some of the plans
reviewed show a separate budgetary subcode for the diversity scholarships to track and award those funds.2 1 8 The establishment of a separate pool of funds for students who possess the desired diversity
attributes runs afoul of the Court's express prohibition on a dual track
system. 2 19 Such set asides are unconstitutional. 220 Similarly, the
establishment of a dual-track system whereby those with diversity
attributes are identified for automatic funding from the consolidated
funds would be impermissible. ASU indicated the admissions office
would identify students eligible for diversity scholarships and then the
Financial Aid Office would make the awards. 22 1 This suggests the pos-

sibility of an impermissible dual-track system.
The institutions' plans to implement the Act also appear to be illusory and not genuine.2 2 2 Schools traditionally do not obtain much of
the data identified as diversity factors. 223 None of the schools which
consider sexual orientation and religious preference as diversity factors obtain this information on the application for admissions or scholarship application.2 2 4 To genuinely implement these plans, the state
must ask students about their sexual orientation and religious preference or provide them the opportunity to self-disclose. This creates sig214. UNC-CH Report, supra note 28; UNCA Report, supra note 28; Strohm, supra
note 28; UNCW Report, supra note 28; Goldgeir, supra note 28; ASU Report, supra
note 28; Steimer, supra note 156.
215. Grutter, 539 U.S. at 336.
216. Id.
217. ASU Report, supra note 28.
218. Id.
219. Grutter, 539 U.S. at 321; Gratz v. Bollinger, 539 U.S. 244, 284 (2003).
220. Grutter, 539 U.S. at 321; Gratz, 539 U.S. at 284.
221. ASU Report, supra note 28.
222. UNC-CH Report, supra note 28; UNCA Report, supra note 28; Strohm, supra
note 28; UNCW Report, supra note 28; Goldgeir, supra note 28; ASU Report, supra
note 28; Steimer, supra note 156.
223. See UNC-CH Admissions supra note 29; ASU Scholarships supra note 29; ASU
Admissions supra note 29; UNCA Admissions supra note 29.
224. UNC-CH Admissions supra note 29; ASU Scholarships supra note 29; ASU
Admissions supra note 29; UNCA Admissions supra note 29.
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nificant privacy concerns as the government has not traditionally
required such information.2 25 Moreover, how will the government
decide the value of being bisexual over Muslim?
NORTH CAROLINA'S DIVERSITY SCHOLARSHIPS ARE UNCONSTITUTIONAL

The Act creating diversity scholarships is unconstitutional. At
minimum, the set aside provisions for Native Americans must be
stricken. UNC institutions need to carefully implement the provision
for diversity scholarships to satisfy constitutional requirements. Separating the funds and creating separate diversity scholarships is not
allowable.2 2 6 UNC should keep the consolidated funds combined and
develop a process which allows all students to apply for and receive
consideration. An initial screen as was planned by ASU which separates individuals for special consideration should not be performed.
All candidates who apply for these funds should be given individualized consideration under a holistic methodology. 2 27 While diversity
can be considered, it should not be outcome determinative. 228
The diversity factors established by institutions should represent a
genuine commitment to advance those factors. Therefore, if considerations such as religion and sexual preference will be considered, some
mechanism must be developed to enable collection and the safeguard
of that personal information. Such a system would likely require
financial aid counselors or a committee to review the applications and
make awards rather than a computerized system.
The new Act also raises several public policy concerns. It is likely
to hurt African-Americans and the progress made toward racial integration. Despite UNC's claim that its institutions are no longer
racially segregated, statistics show significant racial disparities. The
elimination of the Minority Presence Grant Program used for nearly 25
years to desegregate these schools will likely have a negative impact on
the progress achieved. While the state cannot revert to the old MPGP
due to constitutional concerns, it could restrict diversity to only racial
categories until desegregation has been achieved.
A compliant system will cost the state more than the current system. As noted by UOM, the volume of applicants makes a holistic
review costly because without the aid of automated mechanical sys225. UNC-CH Admissions supra note 29; ASU Scholarships supra note 29; ASU
Admissions supra note 29; UNCA Admissions supra note 29.
226. See Grutter, 539 U.S. at 321; Gratz, 539 U.S. at 284.
227. Grutter, 539 U.S. at 336.
228. Gratz, 539 U.S. at 282.
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tems, staff must review the applications individually and make decisions which consider race only as a plus factor.2 2 9
When and if UNC students decide to protest affirmative action,
they will undoubtedly make their own signs. Signs reflecting North
Carolina's Act might read "cookies for sale: whites $1; bisexuals, gays
and lesbians $ negotiable; Asians, blacks and Latinos $ negotiable;
Muslim, Hindu and Atheist $ negotiable; and Native Americans free."
Should students decide to move their protests from the universities to
the courts, the Act will be found unconstitutional.
Mark Spencer Williams

229. Id. at 284.
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